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MVEMORANDUM OPI NI ON

MARVEL, Judge: Pursuant to section 6330(d),?! petitioners

seek review of respondent’s determnation to proceed with the

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code, all Rule references are to the Tax
Court Rules of Practice and Procedure, and all references to
sections and chapters of the Bankruptcy Code are to tit. 11 of
the United States Code.
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collection of petitioners’ 1995, 1996, 1997, and 1998 Feder al
inconme tax liabilities. After concessions,? the issue for
decision is whether petitioners’ incone tax liabilities for 1996
and 1998 were di scharged in bankruptcy.

Backgr ound

The parties submtted this case fully stipulated under Rule
122. The stipulation of facts is incorporated herein by this
ref erence.

Petitioners resided in California when they filed their
petition.

On Novenber 13, 1996, petitioners filed a petition under
chapter 7 of the Bankruptcy Code (case No. 1).® On March 10,
1997, the bankruptcy court entered an order of discharge in case
No. 1. However, case No. 1 remmined open until its conversion to
chapter 11, discussed bel ow

On April 15, 1997, petitioners filed their joint Federal
income tax return for 1996 reflecting tax due of $55, 320.
Petitioners did not submt a paynent with their return

Respondent subsequently assessed petitioners’ 1996 incone tax

2 Petitioners concede that their 1995 liability was not
di scharged. Respondent concedes that petitioners’ incone tax
l[tability for 1997 was di scharged by the discharge order entered
on Sept. 2, 2003.

3 Petitioners filed all bankruptcy petitions discussed
herein with the U S. Bankruptcy Court for the Central District of
Cal i fornia.
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l[tability (including applicable interest and penalties) and sent
petitioners a demand for paynent of the bal ance owed.

On July 13, 1997, petitioners filed a petition under chapter
13 of the Bankruptcy Code (case No. 2). On Septenber 4, 1997,

t he bankruptcy court confirmed petitioners’ plan under chapter
13.

On April 15, 1999, petitioners filed their joint Federal
inconme tax return for 1998 reflecting tax due of $89, 650.4
Petitioners paid only $15,000 towards their 1998 tax liability
when they filed their return.® Respondent subsequently assessed
petitioners’ 1998 incone tax liability (including applicable
interest and penalties) and sent petitioners a denand for paynent
of the bal ance owed.

On May 24, 1999, petitioners filed a notion to vacate the
order of discharge entered in case No. 1 and to convert case No.
1 fromchapter 7 to chapter 11. Petitioners argued that because
of a change in their financial circunstances, they believed they
could carry out a plan of reorgani zation under chapter 11. On or
around that date, petitioners also noved to dism ss case No. 2.
On July 8, 1999, the bankruptcy court vacated the order of

di scharge entered in case No. 1 and converted case No. 1 from

4 Petitioners were granted an extension to file their 1998
tax return until Cct. 15, 1999.

> Petitioners al so showed a withholding credit of $1,200 on
their 1998 return.
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chapter 7 to chapter 11. On the sane date, the bankruptcy court
di sm ssed case No. 2.

On Cctober 13, 2000, pursuant to a notion by the U S
Trustee, the bankruptcy court converted case No. 1 from chapter
11 back to a case under chapter 7. On January 22, 2002, the
bankruptcy court entered another discharge order in case No. 1.

On May 21, 2003, petitioners again filed a petition under
chapter 7 of the Bankruptcy Code (case No. 3). On Septenber 2,
2003, the bankruptcy court entered an order of discharge in case
No. 3.

On Septenber 29, 2004, respondent advised petitioners that
their unpaid tax liabilities for the years 1996 and 1998 were not
di scharged in case No. 3. On or about Cctober 5, 2004,
respondent filed a notice of Federal tax lien with respect to
petitioners’ 1995 through 1998 unpaid tax liabilities. On
Cctober 12, 2004, respondent issued to petitioners a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320. Petitioners tinely submtted a Form 12153, Request for a
Col | ecti on Due Process Heari ng.

On August 26, 2005, the Internal Revenue Service (IRS)
Appeal s Ofice conducted petitioners’ section 6320 hearing by
phone. Petitioners asserted that the tax liabilities at issue
wer e di scharged by the discharge order entered in case No. 3.

The Appeals officer stated that the dischargeability of
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petitioners’ tax liabilities was not an adm ni strative issue but
a legal dispute that had to be decided by a judge in a court of
| aw, not by Appeals.® On Septenber 23, 2005, the Appeals officer
issued to petitioners a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/ or 6330 uphol ding the
validity of the notice of Federal tax lien.

On Cct ober 21, 2005, petitioners tinely filed their petition
in this case challenging respondent’s determ nation. Petitioners
argue that the Appeals officer inproperly refused to make a
determ nation regarding the dischargeability of their tax
l[iabilities. Petitioners assert that their 1996 and 1998 tax
liabilities were discharged by the discharge order entered in
case No. 3 on Septenber 2, 2003, and therefore respondent’s |ien
IS 1nproper.

Di scussi on

Section 6320 Hearing

Section 6321 inposes a lien on all property and property
rights of a taxpayer liable for taxes where a demand for the
paynment of the taxes has been nmade and the taxpayer fails to pay
those taxes. Section 6320(a) requires the Secretary to send a

witten notice to the taxpayer of the filing of a notice of lien

In aletter dated July 19, 2005, the Appeals officer also
informed petitioners that they were unable to dispute their tax
liabilities because they were given a prior opportunity to
address the dischargeability issue wth the bankruptcy court.
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and of his right to an adnministrative hearing on the matter.’
Section 6320(b) affords the taxpayer the right to a fair hearing
before an inpartial Appeals officer. Section 6320(c) requires
that the adm nistrative hearing be conducted pursuant to section
6330(c), (d), and (e). At the hearing, a taxpayer may raise any
rel evant issue, including appropriate spousal defenses,
chal | enges to the appropriateness of the collection action, and
collection alternatives. Sec. 6330(c)(2)(A). Taxpayers are
precl uded, however, fromcontesting the existence or anmount of
the underlying tax liability unless the taxpayer failed to
receive a notice of deficiency for the tax in question or did not
ot herwi se have an opportunity to dispute the tax liability. Sec.

6330(c)(2)(B); see also Sego v. Comm ssioner, 114 T.C. 604, 609

(2000).

Foll ow ng a hearing, the Appeals officer is required to
i ssue a notice of determ nation regarding the disputed notice of
Federal tax lien. In making this determ nation, the Appeals

officer is required to take into consideration: (1) The

" Sec. 6323(a) requires the Secretary to file notice of a
lienif it is to be valid against any purchaser, hol der of a
security interest, nechanic’s lienor, or judgnent lien creditor.
Cenerally, a notice of Federal tax lienis filed with an
appropriate | ocal governnent entity and gives public notice of
the Federal Governnent’s lien on the taxpayer’s property. See
Li ndsay v. Conm ssioner, T.C Meno. 2001-285, affd. 56 Fed. Appx.
800 (9th Gr. 2003). A Notice of Federal Tax Lien Filing and
Your Right to a Hearing Under IRC 6320 is then sent to the
t axpayer. 1d.
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verification presented by the Secretary that the requirenments of
applicable | aw and adm ni strative procedures have been net, (2)
the relevant issues raised by the taxpayer, and (3) whether the
proposed coll ection action appropriately bal ances the need for
efficient collection of taxes wth a taxpayer’s concerns
regardi ng the intrusiveness of the proposed collection action.
Sec. 6330(c)(3). If the taxpayer disagrees with the Appeal s
officer’'s determ nation, the taxpayer has the right to seek
judicial review by appealing to this Court. Sec. 6330(d). Were
the underlying tax liability is properly at issue, the Court
reviews any determ nation regarding the underlying tax liability

de novo. Sego v. Conmi ssioner, supra at 610. The Court reviews

all other adm nistrative determ nations regardi ng the proposed
collection action for abuse of discretion. 1d.

Petitioners’ contention that their 1996 and 1998 i ncone tax
liabilities were discharged in bankruptcy raises an issue
rel evant to the appropriateness of the collection action, not

petitioners’ underlying tax liability. See Swanson v.

Comm ssioner, 121 T.C 111, 118-119 (2003); Washington v.

Comm ssioner, 120 T.C 114, 120 n.9 (2003); Richardson v.

Comm ssioner, T.C Meno. 2003-154. However, the Appeals officer

di d not consider petitioners’ discharge argunment during the
section 6320 hearing. |Instead, the Appeals officer stated that

t he question of whether petitioners’ tax liabilities were
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di scharged in bankruptcy was a | egal dispute to be resolved by a
judge in a court of |aw rather than by the Appeals O fice. By
el ecting to defer judgnment on whether petitioners’ tax
liabilities were discharged, the Appeals officer failed to take
into consideration a challenge by petitioners to the
appropriateness of the collection action. Because the Appeals
officer was required to take petitioners’ challenge to the
appropri ateness of the collection action into consideration in
maki ng his determ nation under section 6330(c)(3)(B) and did not,
petitioners did not receive a valid section 6320 heari ng.

Not wi t hst andi ng the Appeals officer’s failure to grant
petitioners a valid section 6320 hearing, we do not believe that
it either is necessary or would be productive to remand this case
to respondent’'s Appeals Ofice to grant petitioners a proper

section 6320 hearing. See Lunsford v. Conmm ssioner, 117 T.C

183, 189 (2001); Wods v. Conm ssioner, T.C Meno. 2006-38. As
di scussed bel ow, the record denonstrates that petitioners’ 1996
and 1998 tax liabilities were discharged in bankruptcy and that

respondent’s col l ection action was inappropriate.?

8 Respondent does not argue that he has the right to proceed
inremwth respect to the 1986 and 1988 liabilities, see |annone
v. Comm ssioner, 122 T.C. 287, 292-294 (2004); Wods V.

Commi ssioner, T.C Menp. 2006-38, and the stipulated record
contains no evidence to support such an argunent.
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[1. Jurisdiction To Determ ne Di scharqgeability

Bef ore we begin our discussion, we nust address whet her our
jurisdiction under sections 6320 and 6330(d) includes the ability
to rule on the dischargeability of petitioners’ tax liabilities
or, alternatively, whether the issue is nore appropriately left

to the bankruptcy court. In Washington v. Conm Ssioner, supra at

120- 121, in deciding whether we could rule on the
di schargeability of a liability in a |lien proceedi ng brought
under section 6330(d)(1), we stated:

a lien proceeding coomenced in the Court under section
6330(d)(1) * * * is closely related to and has
everything to do with collection of a taxpayer’s unpaid
l[iability for a taxable year. W nust determne in the
instant |ien proceedi ng whet her respondent may proceed
with the collection action * * *  \Wiether the * * *

[ bankruptcy court] discharged petitioners fromtheir
respective unpaid tax liabilities for those years is an
i ssue that has a direct bearing on whether respondent
may proceed with the lien at issue. W hold that in
the instant |ien proceeding conmenced under section
6330(d) (1) the Court has jurisdiction to determ ne

whet her the * * * [bankruptcy court] discharged
petitioners fromsuch unpaid liabilities. [Fn. ref.
omtted.]

Accordingly, we conclude that we have jurisdiction to determ ne
whet her the bankruptcy court discharged petitioners fromtheir
unpaid tax liabilities for 1996 and 1998.

[11. Discharge of Taxes in Chapter 7 Bankruptcy

Entry of a discharge order in a chapter 7 bankruptcy case

general ly discharges all debts of an individual debtor that arose
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before the date of the order for relief.® 11 U S.C. sec. 727(b)
(2000). However, under 11 U S.C section 523(a)(1)(A), certain
i ndi vidual debts are excepted from di scharge, including any tax
“of the kind and for the periods specified in section * * *
507(a)(8) of this title, whether or not a claimfor such tax was
filed or allowed”. Title 11 U . S.C. section 507(a)(8)(A (i)
descri bes unsecured clains of the IRS to the extent such cl ains
are for “a tax on or neasured by incone or gross receipts * * *
for a taxable year ending on or before the date of the filing of
the petition for which a return, if required, is |last due,
i ncl udi ng extensions, after three years before the date of the
filing of the petition”.® Thus, if the IRS has a claimfor
taxes for which a return was due within 3 years before the
bankruptcy petition was filed (the 3-year | ookback period), the
claimis not dischargeable in a chapter 7 bankruptcy case under
11 U.S.C. section 523(a)(1)(A).

The 3-year | ookback period of Bankruptcy Code section
507(a)(8)(A) (i), however, is alimtations period subject to

traditional principles of equitable tolling. |In Young v. United

°In a voluntary bankruptcy case, 11 U S. C. sec. 301
provi des that the date of the order for relief is the date that
t he bankruptcy petition is filed.

0°Tit. 11 U.S.C. sec. 507(a) provides for the priority of
certain clainms in the distribution of the debtor’'s estate. Tit.
11 U.S.C. sec. 507(a)(8) gives eighth priority to unsecured
clains of the IRS, including clains for the type of tax discussed
above.
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States, 535 U S. 43 (2002), the Supreme Court held that the 3-
year | ookback period is tolled during the pendency of a prior
bankruptcy petition. 1In that case the taxpayers initially filed
a bankruptcy petition under chapter 13. 1d. at 45. During the
pendency of their chapter 13 case, the automatic stay of 11
U.S.C. section 362(a)! prevented the IRS fromtaking the steps
necessary to collect the taxpayers’ unpaid tax liabilities. 1d.
at 50. Subsequently, the taxpayers noved the court to dism ss
their chapter 13 case;'? and 1 day before the bankruptcy court
granted their notion, the taxpayers filed a new petition under
chapter 7. [1d. at 45. Because the taxpayers’ unpaid tax
ltabilities did not fall within the 3-year | ookback period with
respect to the newy filed chapter 7 petition, the taxpayers
argued that the unpaid taxes were discharged. 1d. The Suprene
Court disagreed and held that because the IRS was precluded from
protecting its claimduring the pendency of the chapter 13 case,

this period of disability tolled the 3-year |ookback period when

1 The automatic stay of 11 U S.C. sec. 362(a) generally
prohibits all collection actions against a debtor for any debts
t hat arose before the comrencenent of the case; i.e., the filing
of the bankruptcy petition.

12 Under 11 U.S.C. sec. 1307(b), the court shall dismss a
case under ch. 13 at the request of the debtor if the case has
not been converted under 11 U S. C sec. 706, 1112, or 1208.



- 12 -
the taxpayers filed their chapter 7 petition. 1d. at 50-51.
Consequently, the taxpayers’ debts were not discharged. 1d. at
54.

Petitioners agree that equitable tolling is applicable in
this case, but they maintain that their 1996 and 1998 t ax
liabilities nevertheless fall outside the 3-year | ookback period
calcul ated from May 21, 2003, the date the chapter 7 petition in
case No. 3 was filed. To assess petitioners’ contention, we nust
determ ne the proper date to which the 3-year | ookback period
extends for each contested year. To calculate the correct date,
we nust take into account the periods in which prior bankruptcy
petitions prevented respondent fromcollecting petitioners’ 1996
and 1998 tax liabilities.®

Petitioners’ 1996 tax liability arose!'* after petitioners
filed their petition in case No. 1 but before they filed their

petition in case No. 2. The 3-year | ookback period is thus

13 The bankruptcy court’s decision on July 8, 1999, to
vacate the discharge order in case No. 1 and convert the case
fromch. 7 to ch. 11 does not affect our tolling analysis with
respect to petitioners’ 1996 and 1998 tax liabilities because
both clains arose after petitioners filed their ch. 7 petition in
case No. 1. See infra pp. 17-18.

4 Under sec. 6151, a taxpayer is required to pay the tax
owed for a given tax year by the due date of his Federal incone
tax return for that year, without regard to extension of tine to
file. Petitioners’ 1996 tax liability thus arose on Apr. 15,
1997, the date their 1996 tax return was due. Simlarly,
petitioners’ 1998 tax liability arose on Apr. 15, 1999, the date
their 1998 return was due, even though they were granted a 6-
mont h extension of tinme to file.



- 13 -

toll ed by the pendency of case No. 2 because respondent was
prohibited fromcollecting petitioners’ 1996 tax liability, a
prepetition claimin case No. 2, by virtue of the automatic stay
i nposed by Bankruptcy Code section 362(a). Adding the tolling
period of 1 year, 11 nonths, and 25 days (July 13, 1997, the date
the petition in case No. 2 was filed, to July 8, 1999, the date
case No. 2 was dism ssed) to the 3-year period preceding May 21,
2003 (the date the petition in case No. 3 was filed), we
determ ne the 3-year | ook back period extends to May 27, 1998.
Because the due date of petitioners’ 1996 return, April 15, 1997,
falls outside the 3-year | ookback period, we concl ude that
petitioners’ 1996 tax liability was discharged in case No. 3.

Wth regard to petitioners’ 1998 tax liability, we need not
apply the principle of equitable tolling to determ ne the date to
whi ch the 3-year | ookback period extends because petitioners’
1998 tax liability arose after the filing of the petitions in
both case No. 1 and case No. 2. Respondent thus was at no tine
barred by the automatic stay fromcollecting petitioners” 1998
tax liability. Looking back 3 years fromthe date the petition
in case No. 3 was filed, May 21, 2003, to May 21, 2000, we
determ ne that the due date of petitioners’ 1998 return, Cctober
15, 1999 (taking into account extensions of time to file), falls
outside the 3-year | ookback period. Accordingly, petitioners’

1998 tax liability was discharged.
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Respondent asserts that the cal culation of petitioners’ 3-
year | ookback period is affected by 11 U S. C. section 348(d),
whi ch provi des:
(d) A claimagainst the estate or the debtor that
arises after the order for relief but before conversion
in a case that is converted under section 1112, 1208,
or 1307 of this title * * * shall be treated for al
purposes as if such claimhad arisen i medi ately before
the date of the filing of the petition.[l
Respondent argues that Bankruptcy Code section 348(d) requires
petitioners’ 1996 and 1998 tax liabilities to be treated as
prepetition clains with respect to case No. 1 upon the October
13, 2000, conversion of case No. 1 fromchapter 11 to chapter
7.1 According to respondent, petitioners’ 1996 and 1998 tax
liabilities arose after the order for relief in case No. 1,
Novenber 13, 1996 (the date petitioners filed their original
chapter 7 petition), but before case No. 1 was converted from
chapter 11 back to chapter 7 on Cctober 13, 2000. Thus, even
t hough the 1996 and 1998 liabilities arose after the filing of
the petition in case No. 1, respondent contends that 11 U. S C

section 348(d) mandates that these liabilities be treated as if

1 Tit. 11 U S.C. sec. 348(d) is an exception to the general
rule contained in 11 U S. C sec. 348(a), which provides that a
conversion of a case fromone chapter to another does not effect
a change in the date of the filing of the petition or the
commencenent of the case.

16 Respondent points out that 11 U S.C. sec. 348(d) applies
specifically to conversions nmade under 11 U S.C. sec. 1112. Tit.
11 U.S.C. sec. 1112 authorizes the debtor to convert a case in
ch. 11 to another chapter of the Bankruptcy Code.
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they were incurred before case No. 1 commenced. Respondent
argues that as a result of the treatnent of the 1996 and 1998
liabilities as prepetition clains, the automatic stay operated to
bar respondent fromcollecting petitioners’ 1996 and 1998 t ax
l[iabilities beginning October 13, 2000, the date case No. 1 was
converted fromchapter 11 to chapter 7, until January 22, 2002,
the date the second discharge order in case No. 1 was entered.
Respondent concl udes that equitable tolling requires the 3-year
| ookback period to be tolled during this additional period,
maki ng petitioners’ 1996 and 1998 tax liabilities
nondi schar geabl e.

Respondent’ s argunent is not persuasive. A simlar argunent
was rejected by the U S. Bankruptcy Court for the Western

District of Texas, San Antonio Division, inln re Mrris, 155

Bankr. 422 (Bankr. WD. Tex. 1993). 1In that case the debtors
filed a petition for bankruptcy under chapter 7, converted their
case to chapter 11, and then converted their case back to chapter
7. 1d. at 423-424. The debtors incurred debts after the initial
filing of their chapter 7 petition but before the conversion of
their case to chapter 11. 1d. at 424. The debtors argued that
the incurred debts were dischargeable in their chapter 7 case
because 11 U. S.C. section 348(d) required that the debts be
treated as if they had arisen i medi ately before the date of the

filing of the original chapter 7 petition. 1d. Wile the court
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acknow edged that the plain | anguage of 11 U S. C section 348(d)
may have supported this result, the court found that the debtors’
interpretation did not serve the intended purpose of the statute.
Id. at 425. The House and Senate reports acconpanying the
enactnent of 11 U S.C. section 348(d) stated that the section was
intended to provide “‘for special treatnment of clains that arise

during chapter 11 or 13 cases before the case is converted to a

liquidation case.’”” 1d. (quoting S. Rept. 95-989, at 48 (1978)
and H Rept. 95-595, at 337 (1977)). The court also cited

deci sions by other bankruptcy courts that found that 11 U S. C
section 348(d) was intended “‘to give chapter 11 adm nistrative
claimants priority over unsecured clains when a case is converted

fromchapter 11 to chapter 7.”” 1d. (quoting White Front Feed &

Seed v. State Natl. Bank (I n re Ramaker), 117 Bankr. 959, 963

(Bankr. N.D. lowa 1990)). The court concluded that 11 U. S. C
section 348(d) was inapplicable because the debts arose during
t he pendency of the initial chapter 7 case, before conversion to

chapter 11.'" |d. Because the debts at issue were not incurred

7 The court in In re Mrris, 155 Bankr. 422 (Bankr. WD
Tex. 1993), also quoted 1 Collier Bankruptcy Manual par.
348.03[2] (Lawrence P. King, et al. eds., 3d ed. 1993) in support
of its concl usion:

“[ Section 348(d)] applies only with respect to a claim

arising in a chapter 11, 12 or 13 case before the case

is converted into a chapter 7 case. It does not apply

wWith respect to clains arising in the context of a

chapter 7 case which is later converted into a case
(continued. . .)
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in the chapter 11 case, the court determned that treating the
debts as prepetition clains did not serve the purpose for which
11 U. S.C. section 348(d) was enacted. 1d.

In the present case the 1996 and 1998 tax liabilities arose
after Novenber 13, 1996, the date the chapter 7 petition in case
No. 1 was filed and before July 8, 1999, the date case No. 1 was

converted to a chapter 11 case. Under In re Morris, supra, and

consistent wwth the legislative history of 11 U. S.C. section
348(d), the liabilities for 1996 and 1998 cannot be treated as
prepetition clains wwth respect to case No. 1 because these
l[tabilities did not arise during the pendency of the chapter 11
case. Respondent was not barred fromcollecting petitioners’
1996 and 1998 tax liabilities follow ng the conversion of case
No. 1 back to a chapter 7 case. Accordingly, we reject
respondent’s argunent regarding the application of 11 U S. C
section 348(d).

Because we reject respondent’s argunment with respect to the
application of 11 U S.C. section 348(d), we need not rule on the
i ssue of whether the bankruptcy court’s decision to vacate the

original order of discharge entered in case No. 1 reinstated the

(... continued)
under chapter 11, 12, or 13.”
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automatic stay with respect to that case.'® Wether or not the
automatic stay in case No. 1 was reinstated is significant only
if petitioners’ 1996 and 1998 tax liabilities are treated as
prepetition clains. As we discussed above, petitioners’ 1996 and
1998 tax liabilities are postpetition clains with respect to case
No. 1. Consequently, even if we held that the court’s vacatur of
the order of discharge reinstated the automatic stay in case No.
1, the stay would not prohibit respondent from seeking collection
frompetitioners and thus woul d have no i npact on our equitable
tolling anal ysis.

We conclude that petitioners’ 1996 and 1998 tax liabilities
fall outside the 3-year |ookback period and were di scharged by
the di scharge order entered in case No. 3. Consequently, we do
not sustain respondent’s determnation to proceed with collection

of petitioners’ 1996 and 1998 tax liabilities.

8 Under 11 U.S.C. sec. 362(c)(2), the automatic stay
continues until the earliest of (1) the time the bankruptcy case
is closed, (2) the time the bankruptcy case is dismssed, or (3)
if the case is a case under ch. 7 concerning an individual, the
tinme a discharge is granted or denied. The automatic stay in
case No. 1 was thus lifted on Mar. 10, 1997, when the bankruptcy
court entered the original order of discharge. Respondent
argues, however, that the bankruptcy court’s subsequent deci sion
to vacate the original discharge order in case No. 1 reinstated
the automatic stay in that case, which remained in effect upon
t he subsequent conversions of case No. 1 to ch. 11 and back to
ch. 7.
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We have considered all the other argunents and to the extent
not di scussed above, conclude those argunents are irrel evant,
nmoot, or without nerit.

To reflect the foregoing,

An appropriate decision

will be entered.




